EXCLUSIVE BROKERAGE SERVICES AGREEMENT
(Oregon)
This EXCLUSIVE BROKERAGE SERVICES AGREEMENT (“Agreement”) is made and entered into this       day of      , 20     , by and between      , a(n)       (“Owner”), and      , a(n)       (“Broker”).
RECITALS
A.
Owner is the holder of a fee/leasehold interest in, or is the duly appointed managing agent for the owner or lessee of, that certain real property commonly known as      , which is located in the City of      , County of      , and State of Oregon, as more particularly described on the attached Exhibit A (the “Property”).
B.
Broker is a real estate broker licensed in the State of Oregon.
C.
Owner desires to retain the services of Broker, and Broker desires to perform such services, in accordance with the provisions of this Agreement.
AGREEMENT
NOW, THEREFORE, in consideration of the mutual covenants, terms and conditions contained herein, the parties hereto agree as follows:
1. Retention of Broker.  On behalf of Owner, and pursuant to the terms of this Agreement, Owner hereby retains Broker on an exclusive basis to:
 FORMCHECKBOX 

Sell or exchange the Property; OR
 FORMCHECKBOX 

Lease or sublease the Property.

2. Term.  The term of this Agreement (“Term”) shall commence on      , and shall end on      , unless sooner terminated as provided herein.  [SUBJECT TO BOARD REVIEW]
3. Authority.  The parties acknowledge that all negotiations shall be conducted through Broker.  The authority of Broker hereunder is limited to the receipt of a written offer and the deposit of any potential buyer, lessee, sublessee or exchangee (each, an “Interested Party” and collectively, “Interested Parties”) on the terms specifically set forth in Exhibit B, and Broker is expressly prohibited from making any representation to any Interested Party that Broker has authority to commit Owner to any obligation whatsoever.  Further, Broker shall have the right to enter the Property accompanied by Interested Parties at any reasonable time(s), but subject to the rights of tenants of the Property.

4. Scope of Services.  Broker shall perform the following activities on behalf of Owner during the Term (each, a “Broker Service” and collectively, the “Broker Services”):

4.1 Broker shall plan and administer all activities related to the marketing of the Property, subject at all times to the approval of Owner.  

4.2 Commencing upon mutual execution of this Agreement, Broker shall report on the status of Broker’s activities on the Property to Owner by noon the first and third Monday of each month or      .

4.3 Broker shall prepare brochures, project signs, advertising and public relations materials and shall provide a package of such materials for Owner’s review and approval.  The parties agree that any inserts for brochures, direct mailing pieces, or automatically-typed letters that are specifically for the purpose of the sale, exchange, lease or sublease the Property, as applicable, will be prepared at the cost and expense of Broker, and that the labor and cost of mailing said direct mail will be at the expense of Broker, including postage.  Broker shall not incur any costs and expenses that are Owner’s responsibility without Owner’s prior written approval.

4.4 Broker shall use commercially reasonable efforts to obtain a sale, exchange, lease or sublease of the Property, as applicable, from qualified Interested Parties, and shall promptly present all written and verbal proposals to Owner.  

4.5 Broker shall solicit and use commercially reasonable efforts to obtain the cooperation and support of other qualified real estate brokers in the Oregon area.  Broker shall cooperate in accordance with standard industry practice on reasonable proportionate sharing of commissions when dealing with other real estate brokers.  Notwithstanding anything to the contrary in this Agreement, Owner will have no responsibility to pay any commission in excess of the commission contemplated in Section 6.

4.6 During the Term,       of Broker will be the sole representative(s), for sale and exchange or leasing and subleasing purposes, as applicable, of Owner, and, other than such representative(s), Broker shall not engage the services of any other party without Owner’s consent.  In the event the person or persons designated above are no longer affiliated with Broker, Owner may by written notice to Broker, terminate this Agreement, provided that Owner’s obligations contained in Section 6, if any, shall survive and be enforceable by Broker notwithstanding such termination.

5. Responsibilities of Owner.  

5.1 Owner agrees to reasonably cooperate with Broker to facilitate Broker’s performance of its duties under this Agreement.  Without limiting the generality of the foregoing, Owner agrees that:  (a) Owner shall review and respond promptly to Broker’s requests for information relating to the Property and promptly provide to Broker all pertinent information relating to the Property that is in Owner’s possession; (b) Owner shall cooperate with Broker in effecting the sale, exchange, lease or sublease of the Property, as applicable, and immediately to refer to Broker all inquiries of any Interested Party (other than Excluded Interested Parties, as defined below); and (c) unless otherwise instructed by Owner, Owner shall make all decisions relating to the terms of the applicable sale, exchange, lease or sublease contemplated herein.  Accordingly, Owner and its counsel will be responsible for the preparation and the legal sufficiency of any purchase, exchange, lease or sublease agreement(s), and any other documents relating to any transaction contemplated by this Agreement.  

5.2 Without limiting the provisions of Section 5.1, above, Owner shall disclose to Broker and, with Owner’s consent, Broker may disclose to prospective tenants or purchasers, any and all information of which Owner has knowledge or possession regarding zoning and environmental matters affecting the Property and the condition of the Property, including, but not limited to structural, mechanical and soils conditions, the presence and location of asbestos, PCB transformers, other toxic, hazardous or contaminated substances, and underground storage tanks in, on or about the Property.  Broker is authorized to rely on and, to the extent authorized by Owner, disclose any such information to Interested Parties, provided, however, Broker acknowledges that any representations made by Owner are to the best of Owner’s knowledge.  Owner agrees to indemnify and hold Broker harmless from any liability, costs or damages and/or expenses, including without limitation attorney’s fees, arising from or connected with any incorrect, incomplete or misleading representation made or information supplied by Owner, and any information that Owner fails to supply.

6. Commission.

6.1 Sale or Exchange.  The commission set forth on Exhibit C shall be deemed earned by Broker if, during the Term:  (a)  the Property is sold or exchanged, as applicable, by or to any person or entity, other than the Excluded Interested Parties; (b)  a reasonably satisfactory purchaser or exchanging party, as applicable, is procured or introduced by any person or entity (other than the Excluded Interested Parties), which purchaser or exchanging party is ready, willing and able to purchase or exchange the Property, as applicable, on the same or better terms stated on Exhibit B or other terms reasonably acceptable to Owner; or (c)      .  Any commission payable under this Section 6.1 shall be payable upon the close of escrow for the applicable sale or exchange.

6.2 Lease or Sublease.  The commission set forth on Exhibit C shall be deemed earned by Broker if, during the Term:  (a) the Property is leased, subleased or contracted to lease, as applicable, by or to any person or entity, other than the Excluded Interested Parties; (b) a reasonably satisfactory tenant or subtenant, as applicable, is procured or introduced by any person or entity (other than the Excluded Interested Parties), which tenant or subtenant is ready, willing and able to lease or sublease the Property, as applicable, on the same or better terms as stated on Exhibit B or other terms reasonably acceptable to Owner; or (c)      .  Any commission payable under this Section 6.2 shall be payable upon the mutual execution and delivery of a lease or sublease, as applicable.

6.3 Forfeited Funds.  If security, earnest money or similar deposits made by a prospective Interested Party are forfeited, in addition to any other rights of Broker pursuant to this Agreement, Broker shall be entitled to one-half (½) of such forfeited amount, but not to exceed the total amount of the commission agreed to in accordance with Exhibit C.

6.4 Protective Clauses.  

6.4.1 If Owner:  (a) terminates this Agreement for any reason (other than for Broker’s failure to perform Broker’s obligations pursuant to this Agreement); (b) removes the Property from the market; (c) renders the Property unmarketable by Owner’s voluntary act; (d) contributes or conveys the Property or any interest therein to a partnership, joint venture, or other entity and such entity does not assume the obligations of Owner hereunder; or (e) otherwise unreasonably interferes with the performance of Broker’s Services; then, notwithstanding anything to the contrary set forth in Section 4.3 of this Agreement, and in addition to any other remedies available to Broker, Owner shall reimburse Broker for any and all marketing and advertising costs, out of pocket expenses, and the sum of $      as consideration for services rendered by Broker as of the date of such termination (if no monetary value is indicated, then Broker shall be entitled to a reasonable sum for services rendered).

6.4.2 Owner shall pay Broker a commission as set forth in Exhibit C, if, within ninety (90) days after the expiration of the Term (the “Extension Period”), Owner enters into an agreement to sell, exchange, lease or sublease, as applicable, the Property to, or negotiations continue, resume, or commence and thereafter lead to the sale or exchange or the execution of a lease or sublease of the Property with any person or entity (or their successors, assigns or affiliates) with whom Broker has negotiated or to whom Broker has submitted the Property for consideration prior to the expiration of the Term and whose name appears on any list of such persons or entities (the “Prospect List”) that Broker shall have mailed to Owner at the address stated below at any time within ten (10) business days immediately following such expiration; provided, however, if Broker has submitted to Owner a written proposal from an Interested Party to purchase, exchange, lease or sublease the Property, as applicable, prior to such expiration, then such Interested Party shall automatically be deemed included on the Prospect List.  Broker is authorized to continue negotiations with the Interested Party(ies) described in this Section 6.4.2.  Owner’s obligations hereunder shall apply only if the subject sale or exchange actually closes escrow or the subject lease or sublease is actually signed within ninety (90) days after the Extension Period.  

6.4.3 In the event that Owner lists the Property with another broker after the Term but during the Extension Period, Owner agrees that prior to making any payment to such other broker, Owner shall pay to Broker any commission owed by Broker pursuant to this Agreement.

6.4.4 Owner agrees that in the event a sale, exchange, joint venture, condemnation, foreclosure, option  or other transfer is made prior to expiration of this Agreement or any extension thereof, or is made or negotiated during the Extension Period thereafter pursuant to the provision of Section 6.4.2 above, to any person or entity whose name appears on the Prospect List or from whom Broker has submitted a written offer, Owner shall pay to Broker a sale commission in accordance with the appropriate provisions set forth in the attached Exhibit C.

6.4.5 In the event any commissions or other payments are due and owing hereunder to Broker and not promptly paid when due and owing, such amounts shall, from the date of such default, bear interest at the rate of the lesser of (a) eighteen percent (18%) per annum, or (b) the maximum non-usurious legally allowable rate of interest.  

7. Excluded Interested Parties.  Owner and Broker agree that in the event Owner closes the sale or exchange of the Property or enters into a lease or sublease, as applicable, with any of the parties set forth on Exhibit D (the “Excluded Interested Parties”), Broker shall not be entitled to a commission as a result of that transaction.  The terms of this Section 7 shall expire on      .

8. Representations and Warranties.  Owner warrants that Owner is the sole owner of the Property, is the holder of a leasehold interest in the Property, or has the full written legal authority from any other owner(s) to execute this Agreement on such other owners’ behalf and to bind such other owner hereto.  Each signatory to this Agreement represents and warrants that he or she has full authority to sign this Agreement on behalf of the party for whom he or she signs and that this Agreement binds such party.

9. Dispute Resolution.  In the event of any dispute between Owner and Broker relating to this Agreement, the Property or Owner or Broker’s performance hereunder (each a “Dispute”), the parties agree to use good faith efforts to settle such Dispute by mandatory mediation before resorting to arbitration, litigation, or any other dispute resolution procedure.  The mediation shall be conducted under the rules and procedures of an accredited arbitration service, such as Arbitration Service of Portland, Inc. or the American Arbitration Association (such party, the “Arbitration Service”).  The mediator shall be selected by mutual agreement of the parties; if the parties cannot agree, the mediator will be selected by the Arbitration Service.  The Arbitration Service shall select a mediator with at least five (5) years experience in mediating and arbitrating commercial disputes of the type at issue between the parties.  In the event that the parties are unable to resolve the Dispute by mediation within thirty (30) days of a party’s request for mediation, the Dispute will be submitted to binding arbitration in accordance with the applicable Arbitration Service’s rules and procedures.  The mediator named under this Section 9 shall not serve as the arbitrator.  An arbitrator shall be selected by mutual agreement of the parties; if the parties cannot agree, the arbitrator will be selected by the Arbitration Service.  The Arbitration Service shall select an arbitrator with at least five (5) years experience in arbitrating commercial disputes of the type at issue between the parties, which arbitrator shall administer the arbitration after being selected.  The arbitrator(s) shall be limited to awarding compensatory damages and shall have no authority to award punitive, exemplary or similar type damages.  Judgment upon the award rendered by the arbitrator may be entered in any court of competent jurisdiction.  Each party to the mediation or arbitration will pay one-half of the expenses of the mediator and/or arbitrator.  The prevailing party in the arbitration proceeding shall be entitled to recover its expenses, including the costs of the arbitration proceeding, and the prevailing party’s attorneys’ fees, court costs, expert witness fees and other expenses related to such attempt to recover, including such fees, costs and expenses on any appeal and review.  

10. Dual Representation.  Owner acknowledges that in some cases Broker may represent prospective purchasers, tenants or subtenants.  Owner desires that the Property be presented to such persons or entities, and consents to the dual representation created thereby, which consent shall be evidenced by a separate agreement signed by Owner.

11. Compliance with Applicable Law.  Owner and Broker agree to comply with all applicable federal, state and local laws, regulations, codes, ordinances and administrative orders having jurisdiction over the parties, Property or the subject matter of this Agreement.

12. General Provisions.  No amendments or alterations of the terms hereof or withdrawal of this Agreement shall be valid or binding unless made in writing and signed by both Owner and an officer of Broker.  Owner and Broker agree that there are no statements, representations, inducements or promises made or relied upon by one or the other, except as expressly stated herein. The provisions of this Agreement are intended to bind and to benefit only Owner and Broker.  It is not intended that these provisions benefit, and it shall not be construed that these provisions benefit, or are enforceable by any cooperating broker or other third parties.  This Agreement contains the entire agreement and understanding of the parties with respect to the subject matter of this Agreement and supersedes any prior agreements among them with respect to such subject matter.
CONSULT YOUR ATTORNEY.  THIS DOCUMENT HAS BEEN PREPARED FOR SUBMISSION TO YOUR ATTORNEY FOR REVIEW AND APPROVAL PRIOR TO SIGNING.  NO REPRESENTATION OR RECOMMENDATION IS MADE BY THE COMMERCIAL ASSOCIATION OF BROKERS OREGON/SW WASHINGTON OR BY THE REAL ESTATE AGENTS INVOLVED WITH THIS DOCUMENT AS TO THE LEGAL SUFFICIENCY OR TAX CONSEQUENCES OF THIS DOCUMENT.
THIS FORM SHOULD NOT BE MODIFIED WITHOUT SHOWING SUCH MODIFICATIONS BY REDLINING, INSERTION MARKS, OR ADDENDA.

Owner acknowledges receipt of a copy of this EXCLUSIVE BROKERAGE SERVICES AGREEMENT and the attached SCHEDULE OF COMMISSIONS, each of which Owner has read, fully understands, and has executed.

Dated:      , 20     
Dated:      , 20     
OWNER:      
BROKER:      


By:      
By:      

Address:      
Address:      
     
     

Telephone:      
Telephone:      
EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY
     
EXHIBIT B

SCOPE OF AUTHORITY

Check one:

 FORMCHECKBOX 
  For sale or exchange of the Property, the acceptable terms are:

     
 FORMCHECKBOX 
  For lease or sublease of the Property, the acceptable terms are:

     
 FORMCHECKBOX 
  For sale, exchange, lease or sublease of the Property, the acceptable terms are:

     
EXHIBIT C

SCHEDULE OF COMMISSIONS

[To be attached by Broker prior to the mutual execution of the Agreement.]

EXHIBIT D

EXCLUDED INTERESTED PARTIES
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