COMMERCIAL ASSOCIATION OF BROKERS OREGON/SW WASHINGTON
USER’S GUIDE – 

PURCHASE AND SALE AGREEMENT AND RECEIPT FOR EARNEST MONEY
(Oregon and Washington)


This User’s Guide is a tool to assist the brokerage community with properly completing the Commercial Association of Brokers Oregon/Southwest Washington (“CAR”) Purchase and Sale Agreement and Receipt for Earnest Money (the “Purchase Agreement”).  
Because the Purchase Agreement has significant legal consequences, you are strongly encouraged to consult your principal broker and/or an attorney with any questions regarding the Purchase Agreement.
The Purchase Agreement is meant to be completed using a word processor.  If the parties will complete any information by hand, please use the non-fillable form available at the CAR website:  http://www.orcar.org/.
General Notes:

· If there are any questions, consult your principal broker and/or an attorney.
· If a provision in the form Purchase Agreement does not apply to the situation at hand, such provision should be “crossed out” and initialed by each party.

· The Purchase Agreement does not address all possible Seller/Buyer scenarios.  The parties should include deal-specific terms, as applicable. 

· Date and initial all signatures.

· Check all applicable boxes and complete all applicable blanks.  If a blank is not applicable, complete such blank with “N/A.”
· Have the parties execute a sufficient number of original documents such that both parties have complete original versions.  

· Include all applicable exhibits prior to executing the Purchase Agreement.  If an exhibit is not applicable, write “N/A.”
· If the transaction changes, the parties should memorialize the new agreement in writing.

Agency Acknowledgement – Oregon Form / Agency Disclosure – Washington Form (page 1): 
· Oregon:  Brokers must provide their clients with the Oregon Real Estate Agency Disclosure Pamphlet and have the client execute the Agency Acknowledgement (the “Disclosure Pamphlet”), at their initial contact.  The Oregon Disclosure Pamphlet is available online at:  http://www.rea.state.or.us/REA/REG/docs/Initial_Agency_Disclosure_Pamphlet.pdf.
· Washington:  Brokers must provide a pamphlet on the law of real estate agency in the form prescribed in RCW 18.86.120 to all parties to whom the licensee renders real estate brokerage services, before the party signs an agency agreement with the licensee, signs an offer in a real estate transaction handled by the licensee, consents to dual agency, or waives any rights, under RCW 18.86.020(1)(e), 18.86.040(1)(e), 18.86.050(1)(e), or 18.86.060(2) (e) or (f), whichever occurs earliest.  The Washington Disclosure Pamphlet is available online at:  http://apps.leg.wa.gov/rcw/default.aspx?cite=18.86&full=true.
· Whether you are using the Oregon or Washington form, the applicable Agency Acknowledgement portion of the Purchase Agreement must be completed and signed.  

· If either Seller or Buyer is not represented, the following language can be inserted into the applicable portion of the Agency Acknowledgement:
· “Seller is not represented by a broker or real estate agent in this transaction.”
· “Buyer is not represented by a broker or real estate agent in this transaction.”
Introductory Paragraph (page 2):
· Complete all blanks relating to the identity and contact information of the Seller and Buyer.  If any information is unavailable, state “Not Available” or “N/A.”
Section 1.1:

· Subsection (a):  The parties should provide some designation that allows the parties to identify the property subject to the transaction, such as the name of the building or a street address.
· Subjection (a):  The Property legal description (Exhibit A) should be included.  If the parties do not have a legal description, one can be requested from a title company.  If the legal description is otherwise not readily available, the parties may indicate the following on Exhibit A:  “To be attached by the title company and approved by both Seller and Buyer.”
· Subsection (a):  Be careful that the legal description attached to the Purchase Agreement is accurate.  When in doubt, the parties can attach the legal description at a later date by indicating the following on Exhibit A:  “To be attached by the title company and approved by both Seller and Buyer.”
· Subsections (a), (b) and (c):  These subsections are broadly inclusive in matters relating to Real Estate, including, without limitation, floor area ratio and other development rights, Leases, and Personal Property.  If Seller will retain any interest(s), such interest(s) should be specifically identified and excluded.
· Subsections (b) and (c):  Leases and Personal Property, if any, will not be automatically assigned or transferred to the Buyer as part of Closing.  Rather, to cause such assignments and transfers, the parties must execute the Assignment of Leases (Exhibit B) and the Bill of Sale (Exhibit C), as applicable, at Closing.  Further, if Leases and/or Personal Property are involved in the transaction, refer to Section 21 (Oregon form) or Section 20 (Washington form) of the Purchase Agreement for further information.

Section 1.2.1:

· The earnest money promissory note is a separate legal document, and a form is available at the CAR website:  http://www.orcar.org.
· When using an earnest money note, the party making the note should be provided with a receipt. 

Section 1.2.1(c):
· The Purchase Agreement makes distinctions between the “Escrow Holder” and the “Title Company.”  In many transactions, a title company acts as both.

Section 1.3:

· 1031 exchanges are a tax deferment device available to buyers and sellers of real property.  Any questions regarding such an exchange should be directed to a certified public accountant or attorney.

Section 2 (Conditions to Purchase):

· Section 2.1:  Brokers should be aware of the “Critical Date List” immediately following the signature pages to the Purchase Agreement.  The parties should tailor such Critical Date List according to the terms of the transaction.

· Section 2.1:  Note that if there are any “Other” conditions to closing, such conditions should be specifically identified.
· Section 2.2:  Buyer should be aware that written notice to proceed must be timely provided, and such notice must be delivered in accordance with Section 18 (Oregon form) or Section 17 (Washington form).  Failure to provide such notice will result in termination of the Purchase Agreement.
Section 3 (Property Inspection):

· Common inspections include, but are not limited to:  surveys, Phase I environmental testing, Phase II environmental testing (based on results of Phase I), and geotechnical inspections.

· If the transaction involves unique or “high risk” property, such as waterfront property, the parties should consider issues relating to insurance, including casualty insurance.  For example, a Buyer may consider requesting evidence that Seller carries casualty insurance through the Closing.  See also Section 11 of the Purchase Agreement.
Section 4 (Seller’s Documents):
· Seller or Seller’s Agent should provide to Buyer an itemized receipt showing all due diligence documents delivered.  In addition to retaining a copy of that receipt, Seller or Seller’s Agent should retain copies of all documents provided to Buyer.
· If delivery of due diligence materials is delayed for any reason, the Closing Date will not be extended.  To avoid potential problems:  (1) Seller / Seller’s Agent should have all due diligence materials prepared in advance; and (2) Buyer’s Agent should closely monitor the document delivery process.
· Commonly-provided Seller’s documents include, but are not limited to the following:
	· All leases currently in effect, together with current delinquency status.
	· All surveys and topographic studies.

	· Copies of any and all covenants, conditions, restrictions, or easements affecting the Property.
	· Architectural drawings, construction plans, and specifications “as built” records of improvements.

	· Permits, orders, letters, and other documents relating to zoning, land use, and permitted uses of Property, any information relating to past use of the Property.
	· Previous last two year-end financial statements, in addition to the most recent monthly and year-to-date statements, and a current certified rent roll.

	· All service contracts, including construction contracts with a description of work performed in last twelve months, including work performed by tenants.
	· Real estate tax statements for the current and immediately prior tax years.

	· All reports and studies relating to environmental, soil, geological, and ground water conditions or the presence or use of any toxic or hazardous substance.
	· All inspection, roof, mechanical, electrical, plumbing, fire/life/safety systems and structural reports.

	· Casualty, liability, and other insurance policies, together with copies of any claims filed against insurance.
	· All warranties, instruction manuals, plans and similar materials pertaining to the Property or equipment located therein.


Section 5 (Title Insurance):

· The Purchase Agreement requires that monetary liens and encumbrances be satisfied and released by Seller on or before Closing.  If the subject transaction will involve an assumption by Buyer of existing financing, for example, the parties should evaluate whether the existing language in the Purchase Agreement is appropriate.
· If, following receipt of Seller’s response, Buyer fails to provide Seller with a written election to proceed, the Purchase Agreement will be deemed terminated. 

· See also Section 7 to the Purchase Agreement and below, each of which relate to title insurance issues.

Section 6 (Default; Remedies):

· The parties may want to consider whether consequential damages should be permitted in the case of a failed or delayed Section 1031 like-kind exchange.

Section 7.3:

· Oregon’s statutory deed forms (warranty, special warranty, bargain and sale, and quitclaim) can be found at ORS 93.850 through 93.870 (http://www.leg.state.or.us/ors/093.html).  Washington’s statutory deed forms (warranty, bargain and sale, and quitclaim) can be found at RCW 64.04.030 through 64.04.050 (http://apps.leg.wa.gov/rcw/default.aspx?cite=64.04).  Because deeds have significant legal consequences, you are strongly encouraged to consult your principal broker and/or an attorney with any questions regarding the appropriate form of deed for a particular transaction.
· Brokers are encouraged to contact the Title Company at least three (3) weeks prior to Closing to obtain necessary affidavits, forms, and other documents, and to ascertain whether the Title Company will require additional information, such as consent resolutions or incumbency certificates.  
· Buyers should be advised that extended coverage title insurance and various title endorsements are available.  Buyer should consult with the Title Company to determine whether extended coverage and/or particular title endorsements are appropriate for the subject transaction.  

· See also Section 5 of the Purchase Agreement and above.
Section 8 (Closing Costs; Prorations):
· Issues relating to transfer taxes continue to evolve in Oregon and Washington.  As a result, it is advisable for Seller and Buyers to evaluate, with the assistance of the Title Company, what taxes will be applicable to the subject transaction.    
· Oregon:  At press time, Washington County, Oregon is the sole county imposing a transfer tax relating to the sale of property, and payment of such transfer tax is customarily a seller responsibility.
· Washington:  At press time, all non-exempt sales of real property in Washington are subject to a state excise tax (RCW 82.45), and additional county taxes may be imposed.  Payment of such taxes is customarily a seller responsibility. 

Section 10 (Condition of Property):

· With limited exceptions, the Purchase Agreement involves an “AS IS” transaction.  Any exceptions to the “AS IS” nature should be clearly identified on Exhibit F.  
Section 11 (Operation of Property):
· Buyer or Buyer’s Broker should consider requesting evidence that Seller carries and maintains insurance relating to the Property.  
Section 12 (Assignment):

· Any assignment of the Purchase Agreement by Buyer should be in writing.  Further, if Seller’s consent to such an assignment is required, the Buyer should have Seller countersign such assignment agreement, or otherwise approve of the assignment in writing.

· Buyers should be reminded of their continuing liabilities under the Purchase Agreement following an assignment.

Section 13 (Arbitration):

· The parties must “opt in” to having mandatory arbitration, by initialing Section 13.
Sections 15 (Statutory Notice) and 16 (Cautionary Notice about Liens) (Oregon form):

· While both of these Sections may appear to be “boilerplate,” both have significant implications relating to the use and title of the Property.  As a result, it is important that the parties read both Sections.
Section 15 (Cautionary Notice about Liens) (Washington form):

· While this Section may appear to be “boilerplate,” it has significant implications relating to the use and title of the Property.  As a result, it is important that the parties read this Section.
Section 17 (Brokerage Agreement) (Oregon form) / Section 16 (Brokerage Agreement) (Washington form): 

· Brokers are encouraged to pay particular attention to Section 17 (Oregon form) and Section 16 (Washington form), as it relates to brokerage commissions.  Brokers should confirm that they used the appropriate listing agreement when engaging their respective clients.  
Section 21 (Leases and Personal Property) (Oregon form) / Section 20 (Leases and Personal Property) (Washington form):

· This Section relates to matters of Leases and Personal Property, which may or may not be applicable to the subject transaction.  If either or both of Sections 21.1 and 21.2 (Oregon form) or Sections 20.1 and 20.2 (Washington form) are not applicable, such Sections should be “crossed out” and initialed by the parties.
· See also comments to Exhibits B and C, below.
Section 22 (Residential Lead-Based Paint Disclosure) (Oregon form) / Section 21 (Residential Lead-Based Paint Disclosure) (Washington form):

· If the Property includes a residential building (including apartments) constructed before 1978, the Seller must complete Exhibit D.
Critical Date List:

· Complete the Critical Date List (the “List”) and refer to it frequently, however, note that the List is merely for reference purposes and is not binding on the parties.  
· Because some critical dates are dependent on the performance of other obligations, critical dates may change.  For example, if Buyer has five (5) days to provide its Section 5 title notice, but provides such notice in three (3) days, then Seller’s response letter will be due two (2) days earlier than it may have expected.
Exhibit A:

· Prior to execution of the Purchase Agreement, the parties should consider requesting the Property legal description from a title company, so that the legal description can be attached as Exhibit A.  

· See also comments to Introduction, above.

Exhibit B:
· If there are no Leases being assigned, the parties do not need to execute Exhibit B at Closing.

· If there are multiple Leases being assigned, all must be specifically identified in this Exhibit B. 

· The parties should include pertinent information about the original Lease or Leases, as well as all amendments thereto and/or assignments thereof. 

· The Assignment of Leases is intended to be recorded.  Accordingly, a legal description of the Property must be attached and signatures acknowledged/notarized.
· The Assignment of Leases should not be signed as part of the parties’ execution of the Purchase Agreement.  Rather, the Assignment of Leases should be executed, if at all, as part of Closing.

Exhibit C:

· The Bill of Sale should not be signed as part of the parties’ execution of the Purchase Agreement.  Rather, the Bill of Sale should be executed, if at all, as part of Closing.

· The “Personal Property” described on Schedule 1 to the Bill of Sale should be the identical property identified in Section 1.1 of the Agreement.
Exhibit D:

· If the Property is a residential building (including apartments) constructed before 1978, the Seller must provide the Lead-Based Paint Disclosure, and such Lead-Based Paint Disclosure must be signed by each of Buyer and Seller. 
Exhibit E:

· Any exceptions to the “AS IS” nature of the transaction should be clearly specified.
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